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the railroad’s notice of consummation
shall be filed with the Secretary of the
Board. In addition, the notice of con-
summation shall be sent to the State
Public Service Commission (or equiva-
lent agency) of every state through
which the line passes. If, however, any
legal or regulatory barrier to con-
summation exists at the end of the 1-
year time period, the notice of con-
summation must be filed not later than
60 days after satisfaction, expiration or
removal of the legal or regulatory bar-
rier. For good cause shown, a railroad
may file a request for an extension of
time to file a notice so long as it does
so sufficiently in advance of the expira-
tion of the deadline for notifying the
Board of consummation to allow for
timely processing.

(f)(1) When a trail user intends to ter-
minate trail use and another person in-
tends to become a trail user by assum-
ing financial responsibility for the
right-of-way, then the existing and fu-
ture trail users shall file, jointly:

(i) A copy of the extant CITU or
NITU; and

(ii) A Statement of Willingness to As-
sume Financial Responsibility by the
new trail user.

(2) The parties shall indicate the date
on which responsibility for the right-
of-way is to transfer to the new trail
user. The Board will reopen the aban-
donment or exemption proceeding, va-
cate the existing NITU or CITU; and
issue an appropriate replacement NITU
or CITU to the new trail user.

(g) In proceedings where a timely
trail use statement is filed, but due to
either the railroad’s indication of its
unwillingness to negotiate interim
trail use agreement, or its failure to
timely notify the Board of its willing-
ness to negotiate, a decision author-
izing abandonment or an exemption no-
tice or decision is issued instead of a
CITU or NITU, and subsequently the
railroad and trail use proponent never-
theless determine to negotiate an in-
terim trail use agreement under the
Trails Act, then the railroad and trail
use proponent must file a joint plead-
ing requesting that an appropriate
CITU or NITU be issued. If the aban-
donment has not been consummated,
the Board will reopen the proceeding,
vacate the outstanding decision or no-

tice (or portion thereof), and issue an
appropriate CITU or NITU that will
permit the parties to negotiate for a
period agreed to by the parties in their
joint filing, but not to exceed 180 days,
at the end of which, the CITU or NITU
will convert into a decision or notice
permitting abandonment.

[61 FR 67883, Dec. 24, 1996, as amended at 62
FR 34670, June 27, 1997; 64 FR 53268, Oct. 1,
1999]

Subpart D—Standards for Deter-
mining Costs, Revenues, and
Return on Value

§1152.30 General.
(a) Contents of subpart. (1) 49 U.S.C.

10904 directs the Board to determine
the extent to which the avoidable costs
of providing rail service plus a reason-
able return on the value of the line ex-
ceed the revenues attributable to the
line. This subpart contains the method-
ology for such determinations and the
standards necessary for application of
those terms in the context of a par-
ticular proceeding. Such data will be
used in reaching the Board’s findings
on the merits of an abandonment or
discontinuance proceeding and in mak-
ing the necessary financial assistance
determinations.

(2) This subpart also sets forth a
method by which the carrier may es-
tablish its Forecast Year estimates and
Estimated Subsidy Payment to be in-
cluded in its application (§1152.22(d) of
this part). Furthermore, an offeror of
financial assistance may use this meth-
od to formulate a subsidy offer and/or
Proposed Subsidy Payment under 49
U.S.C. 10904 and §1152.27 of subpart C of
this part.

(b) Data collection. The owning or op-
erating carrier shall establish a system
to collect at branch level the data nec-
essary to compute the base year data
and the final subsidy payment. The col-
lection and compilation of such data
shall be in accordance with the Branch
Line Accounting System (49 CFR part
1201).

(c) Final payment of financial assist-
ance. (1) When a financial assistance
agreement is concluded, the final pay-
ment will be adjusted to reflect the ac-
tual revenues derived, avoidable costs
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incurred, and value of the properties
used in the subsidy year.

(2) Where an adjustment results in an
increase in the Estimated Subsidy Pay-
ment upon which the financial assist-
ance agreement is based, the amount of
such increase is limited to 15 percent of
the estimated payment. However, if the
railroad notifies the subsidizer that the
estimate will be exceeded by more than
15 percent in one of the Financial Sta-
tus Reports (§1152.37) issued during the
first 10 months of the subsidy year or
the increase results from an expense
preapproved by the subsidizer, the ad-
justed amount shall be included in the
final payment.

§1152.31 Revenue and income attrib-
utable to branch lines.

The revenue attributable to the rail
properties is the total of the revenues
assigned to the branch in accordance
with this section, plus any subsidy pay-
ments that would cease upon dis-
continuance of service on the branch,
for the subsidy year. The revenues as-
signed shall be derived from the fol-
lowing accounts:

(a) Account 101—Freight. The revenue
assigned under this account shall be
the actual revenues, including transit
revenues, accruing to the railroad, de-
rived from waybills and other source
documents, for all traffic that:

(1) Originates and terminates on the
branch;

(2) Originates or terminates on the
branch and is handled off the branch on
the system but not on another carrier;
and

(3) Originates or terminates on the
branch and is handled on another car-
rier. All traffic that is received or for-
warded through interchange at a point
on the branch, including ferry oper-
ations, shall be considered as origi-
nating or terminating on the branch.
The revenues of all other bridge or
overhead traffic that will not be re-
tained by the carrier shall be attrib-
uted to the branch on the ratio of miles
moved on the branch to miles moved
on the system, provided, however, that
the parties may agree on a mutually
acceptable usage charge for bridge traf-
fic in lieu of the mileage apportion-
ment.

(b) Account 104—Switching; Account
105—Water transfers; Account 106—De-
murrage; Account 110—Incidental; Ac-
count 121—Joint Facility-Credit; Account
122—Joint Facility-Debt; Account 506—
Revenues from Properties Used in Other
Than Carrier Operations; Account 510—
Miscellaneous Rent Income; Account 519—
Miscellaneous Income. The revenues as-
signed under these accounts shall be
the actual revenues accruing to the
railroad that are directly attributable
to the branch.

(c) Chart for revenue accounts.

Revenue account title Account No.

Freight ........................................................ 101
Switching .................................................... 104
Water transfers .......................................... 105
Demurrage ................................................. 106
Incidental .................................................... 110
Joint facility-credit ...................................... 121
Joint facility-debt ........................................ 122
Revenues from property used in other

than carrier operations, less expenses.
506, 534

Miscellaneous rent income ........................ 510
Miscellaneous income ................................ 519

§1152.32 Calculation of avoidable
costs.

This section defines: Which cost ele-
ments are eligible for inclusion in the
calculation of avoidable costs; the con-
ditions under which certain cost ele-
ments become eligible for inclusion;
and the basis of apportioning those
cost elements which are not assigned
to the branch on an actual expense
basis. The avoidable costs of providing
freight service on a branch shall be the
total of the costs assigned to the
branch in accordance with this section.
The avoidable costs of providing
freight service on a branch shall be just
and reasonable, and shall not exceed
those necessary for an honest and effi-
cient operation. Those expenses appor-
tioned under this section shall be de-
rived from the latest Form R–1 Annual
Report for Class I railroads filed with
the Board prior to the conclusion of
the subsidy year, and company records
for all non-Class I railroads, and as-
signed to the branch according to the
procedures set forth in §1152.33 of these
regulations. When the term ‘‘Actual’’
is specified as the basis for assigning
an expense, it shall mean that the only
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